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ORDER

Per N.S.Saini, AM

This is an appeal filed by the assessee against the order of
the Commissioner of Income Tax(Appeals),2, Bhubaneswar dated

2.12.2016 for the assessment year 1998-1999.

2. The assessee has raised the following grounds of appeal:

“l. For that the orders of the Forums below are illegal,
arbitrary, unjust and excessive in the facts and
circumstances of the case.

2. For that the Books of Accounts of the appellant was
impounded U/s. 131 (6) of the I.T.Act'61 and was lying
under the custody of the Department since 31.03.2001 and
the same were released only on 11.12.2006. Without
affording reasonable opportunity to the appellant to explain
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his case the assessment order was passed on 28.12.2006 in
order to save the limitation as per Board's Circular, hence
the matter is liable to be set aside for fresh adjudication.

3. For that the LAO had taken a lot of pain to gather
information from the State Excise Authority as well as the
Dealers with whom the appellant was dealing with but failed
to confront the same and allow sufficient time to explain the
discrepancies, hence the matter is liable to be set aside.

4. For that the purchase and sell suppression as calculated
by the LAO and determination of the alleged Net Profit figure
at Rs.2,59,990.00 is nothing but based on presumptions and
surmises and the calculation is of his own method and lacks
with clarity, hence the determination of net profit is baseless
and liable to be deleted.

5. For that further addition of Rs. 1,79,270.00 under the
head "income from other sources" is also baseless in view of
the findings of the LAO. Assuming but not admitting the fact
that there is purchase and sell suppression, the question of
peak investment at Rs. 1,79,270.00 does not arise. There
being no basis of such addition the same is liable to be
deleted in toto.

6. For that the present LAO has just endorsed the views of
the previous Assessing Officer without application of his
judicial mind, hence the assessment order passed is liable to
be set aside.

7. For that the Learned CIT(A) also passed the order
exparte determining Gross Sales at Rs.1,04,75,889/- and
calculated G.P @ 3.71% without any basis and thus allowed
relief of Rs.3,710/-, hence the order passed without
application of mind is liable to be set-aside.

8. For that the determination of Total Income by the
Learned A.O. at Rs.2,27.490.00 is baseless, arbitrary, unjust
and excessive, hence the returned income of the appellant is
liable to be accepted.”

Before us, Id A.R. of the assessee submitted that the CIT(A)

has dismissed the appeal of the assessee as the assessee failed to
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appear on the dates fixed for hearing. He submitted that due to
serious illness, the assessee could not appear before the CIT(A).
Therefore, he prayed that one more last opportunity should be

granted to the assessee to present his case before the CIT(A).

4. Ld D.R. vehemently opposed to the granting of another

opportunity to the assessee before the CIT(A).

5. After considering the rival submissions and perusing the
orders of lower authorities, we find that the CIT(A) has dismissed
the appeals of the assessee as the assessee failed to appear
before him on 9.2.2016, 4.4.2016, 27.6.016, 2.8.2016 and
8.11.2016. Before us, Id A.R. submitted that due to serious illness
of the assessee, there was non-appearance before the CIT(A) on
the dates of hearing. He submitted that if one more opportunity is
given to the assessee, he undertakes to appear before the CIT(A)
for disposal of the assessee. Therefore, in order to render
substantial justice to the assessee, we set aside the order of the
CIT(A) and restore the matter back to his file for adjudication of
the appeal of the assessee afresh after allowing reasonable

opportunity of hearing to the assessee.

5. In the result, appeals of the assessee are allowed for

statistical purposes.
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Order pronounced on 5/12/2018.

Sd/ sd/-
(Pavan Kumar Gadale) (N.S Saini)
JUDICIALMEMBER ACCOUNTANT MEMBER

Cuttack; Dated 05/12/2018

B.K.Parida, SPS
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